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In fact, much of the workers compensa-
tion legislation and regulation that was en-
acted last year was administrative in
nature, with little real action in terms of
benefit increases or compensability ex-
pansion. But this did not deter lawmakers
from conducting studies or creating task
forces that will likely deliver proposals for
recommended changes during the 2010
legislative sessions. 

Looking forward to 2010 legislative activ-
ity, five states (Montana, Nevada, North
Dakota, Oregon, and Texas) will not hold a
regular legislative session, and several
other states will hold only abbreviated fis-
cal sessions. And in those states that con-
tinue to grapple with declining revenues
and increasing program costs, workers
compensation may well continue to rest
on the back burner.

In sum, NCCI anticipates that 2010 will ex-
perience some measure of increased ac-
tivity if the nation’s ailing economy begins

to pull itself out of recession and legisla-
tors are free to reconsider a number of
proposals that were held over from 2009. 
The following sections discuss significant
state-based activities, election results,
benefits proposals, and ratemaking legis-
lation, among other workers compensa-
tion issues.

2009 ELECTION RECAP
The 2009 elections saw the Republicans
gaining a number of legislative seats over-
all, but not enough seats in any one state
to shift the balance of power. Democrats
continue to hold more than half of all the
available legislative seats countrywide. 

The Republicans did, however, pick up two
new governor’s seats in this election: Chris
Christie in New Jersey and Bob McDonnell
in Virginia. Christie’s win breaks the De-
mocrats’ control over both the executive
and legislative branches in New Jersey.

Looking back at 2009 workers compensation legislation
forecasts, the early predictions that state legislative
sessions would be extremely active did not come to
fruition—largely because the nation’s ailing economy 
tempered state policymakers’ actions. 
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REGULATORY CHANGES
Turnover among insurance regulators
continued at a rapid pace in 2009, with
new commissioners being named in
Arkansas, the District of Columbia, Mas-
sachusetts, Montana, New Jersey, New
York, North Carolina, and Oregon. In
2010, additional changes are antici-
pated in Maryland and Utah, and in Cali-
fornia and Georgia—where the current
insurance commissioners are running for
governor.

REGULATION
Much of what was enacted in 2009 was
administrative in nature, with medical fee
updates in Idaho, Kentucky, Massachu-
setts, Montana, Oregon, Rhode Island,
and Tennessee being the most promi-
nent adopted changes.

STATE FUNDS
Four states have closely examined their
state funds during 2009, with a resolu-
tion of the issues likely to be carried over
to 2010:
• California—In an effort to close a 

$24 billion budget deficit, lawmakers 
agreed to put up for sale part of the 
book of business of the State 
Compensation Insurance Fund. 
The insurance commissioner has 
sued to halt this partial sale, citing 
that it violates provisions of the state 
constitution and would increase costs
to employers.

• Colorado—Following an unsuccessful
bid to use state fund reserves to 
assist in balancing the ailing budget, 
the Pinnacol Assurance House 
Interim Committee made several 
recommendations for tighter control 
of the state fund that are still under 
legislative discussion this session.

• Maryland—Acting on recommenda-
tions made by the state’s Insurance 
Administration subsequent to a study,
the legislature passed a measure in 
2009 requiring the Injured Workers 
Insurance Fund (IWIF) to operate in 
the manner of a domestic insurer, 

subject to specified laws and 
regulation. More recently, a bill has 
been introduced to make IWIF a non-
profit mutual insurance company, 
exempt from Maryland’s rating law.

• Ohio—The senate has created a 23-
member task force to study the 
feasibility of allowing employers the 
option to obtain private insurance. 
The task force is required to issue its 
report by June 30, 2010.

• Oklahoma—The Task Force on 
Privatization of CompSource Okla-
homa remains divided on whether or 
not to make a recommendation to 
mutualize or sell the state fund. The 
governor, senate president, and 
house speaker are expected to 
resolve this stalemate. 

SECOND INJURY FUNDS
Three states are expected to examine
their Second Injury Funds during 2010: 
• Idaho and Louisiana—Elimination of 

the Second Injury Fund will likely be 
considered.

• Missouri—With the attorney general 
directing that no new offers be made 
to settle Second Injury Fund claims, 
lawmakers and regulators will be 
examining a host of alternatives to 
address the cash-starved fund.

MISCLASSIFICATION OF 
EMPLOYEES
Task forces continued to regularly meet
in Connecticut, Maine, New Hampshire,
and Vermont during 2009 in an effort to
develop legislation to stem the misclas-
sification of employees as independent
contractors.

On a parallel path, attorneys general in
a number of states are considering a
lawsuit against FedEx’s Ground Pack-
age System over its practice of classify-
ing pickup and delivery drivers as
independent contractors.

The National Conference of Insurance
Legislators (NCOIL) has approved a

model law focusing on the construction
industry. This model ensures that the
construction industry (including princi-
pal contractors, intermediate contrac-
tors, and subcontractors) is required to
carry workers compensation coverage,
and it contains tough enforcement 
provisions and significant fines for 
noncompliance.

And, on the heels of NCOIL’s model law,
US Senator John Kerry has introduced a
bill that would eliminate a “safe harbor”
for small employers and strengthen the
definition of an employee.

BENEFITS
Every legislative session presents the
opportunity to amend benefit levels and
eligibility; 2010 is not expected to be an
exception, with the following state pro-
posals already being watched: 
• Arizona—The business community is 

expected to pursue legislation aimed 
at controlling medical costs.

• Colorado—A very active session is 
expected, with the primary focus 
being those proposals coming from 
the Pinnacol Interim Study Committee.
Benefits increases are anticipated 
as well.

• Connecticut—The Injured Workers 
Project is planning an Injured Workers
Day for an as-yet undetermined date 
during the 2010 legislative session. 
The major issue is reconsideration of 
a bill (HB 5249, originally introduced 
during the 2009 session) concerning 
timely medical treatment for injured 
workers. In addition, a state fund bill 
is likely to be introduced once again.

• Florida—Benefits adjustments are 
likely to be taken up during the up-
coming session as well as an attempt
to exempt first responders from a cap
on attorney fees. 

• Hawaii—Labor is expected to renew 
pursuit of a measure to extend 
temporary total disability benefits 
throughout the course of a dispute 
and to require that if payment of such 
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benefits does not commence within 
30 days from the date of injury, the 
benefits paid will be increased to 
70% of the average weekly wage 
instead of the current 662/3%. 
Proposals to require that the claimant 
and carrier/employer agree on an In-
dependent Medical Examiner are 
also expected to be taken up again. 

• Illinois—Workers compensation 
“carve outs”—agreements on 
alternative dispute claim resolution—
have been the subject of talks.

• Iowa—Employee choice of physician 
is likely to recur as a proposal for 
consideration.

• Kentucky—Ongoing efforts to cap 
medical benefits, which are currently 
lifetime benefits, are expected to 
continue.

• Maine—Workers Compensation 
Board statutes and rules pertaining to
the permanent impairment threshold 
are likely to be hot topics. 

• Maryland—Death and dependency 
benefits will be examined in the up-
coming legislative session.

• Mississippi—Increasing the number 
of weeks of benefits awarded will 
again be a topic of concern in this 
legislature.

• Montana—The Labor-Management 
Advisory Committee is expected to 
continue its review of system im-
provements, focusing on medical 
costs, return-to-work initiatives, and 
fraud prevention.

• Oklahoma—Oklahoma’s electorate 
by referendum will vote in 2010 on 
how workers compensation judges 
are appointed. In addition, the 
Oklahoma Chamber of Commerce 
will be seeking to phase out the 
Workers’ Compensation Court and 
replace it with an administrative three-
member commission.  

• Washington—The business commu-
nity is pursuing a voter initiative to 
allow private carriers to compete in 
the Washington workers compensa-
tion system. 

In addition, a 16-member legislative 
task force has been established to 
recommend, by December 1, 2010, 
whether to eliminate the state-run 
insurance system.  

• Rhode Island—With all of the workers
compensation measures that were 
considered (but not passed) in 2009 
being carried over, including the 
omnibus bill and a proposal dealing 
with misclassification, much action is 
expected in the upcoming session. 

• South Dakota—The Workers 
Compensation Advisory Council has 
proposed an increase in the maxi-
mum burial expense to $10,000.

• Tennessee—When the legislature 
convened in a special session in 
January, lawmakers approved a delay
until February 28, 2011, requiring sole
proprietors, partners, and LLC 
owners to carry workers compensa-
tion insurance.

• West Virginia—Bills requiring carrier 
claim adjusters to be located in the 
state and volunteer firefighter 
rebuttable claim presumptions will 
be pursued this legislative session.

RATEMAKING LEGISLATION
Among states considering ratemaking
legislation in 2010 are: 
• Colorado—The Legislative Council 

has voted to file legislation, called the
Workers Compensation Policyholder 
Protection Act of 2010, requiring the 
Colorado Division of Insurance to 
adopt the lowest loss cost proposal 
between NCCI and an independent 
actuary.

• Florida—The Consumer Advocate 
and the Florida Worker Advocates are
calling for an overhaul of the state’s 
ratemaking system, with legislation 
creating some form of loss costs. 
Further, the Consumer Advocate has 
called for a creation of an advisory 
board to assist workers compensation
stakeholders in Florida.

• Illinois—It is likely that a proposal to 
base workers compensation premi-
ums on hours worked instead of 
payroll will emerge once again.

• South Carolina—A measure has 
been filed to require carriers to use 
the most recently approved loss costs
in their LCM filings.

2010 ELECTIONS
Thirty-seven states will hold elections in
2010, and the governor’s race is wide
open in 21 of them. Term limits will take
eight Democrat and seven Republican
governors out of the running. And there
will be more openings up for grabs as
current officeholders announce that they
will not be seeking reelection for a num-
ber of reasons. For instance, Florida’s
first-term governor, Charlie Crist, has an-
nounced his intention to run for a seat in
the US Senate. 

In addition, over 80% of the legislative
seats across the country are up for elec-
tion in 2010. While the results of the
2009 elections do not necessarily offer
any significant indication of what those
outcomes will be, it will undoubtedly be
an interesting mid-term election year.

CONCLUSION
Looking ahead in to 2010, the volume
and intensity of legislative efforts to-
wards modification of the workers com-
pensation system may well depend on
the economic fortunes of individual
states. As the economy struggles to find
balance, NCCI will closely monitor
emerging workers compensation pro-
posals and will continue to provide ap-
propriate actuarial and technical support
to facilitate informed debate of public
policy decisions.
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